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(YOUR LOVE KEEPS LIFTING ME)
HIGHER AND HIGHER:
ALTERNATIVES TO STATUTORY
CHILD SUPPORT GUIDELINES

Child support — a seemingly simple yet often
thorny part of family law that can bring out the worst in
clients.

“She doesn’t need the money.”

“But I’m the mother. Mothers don’t pay support.”
“The money isn’t going to my kids.”

“l can’t even pay for child care on what I'm
getting.”

YVVVY

We’ve all heard these complaints at some point or
another in our careers. And I’m willing to bet most, if
not all of us, have responded with something to the
effect of “There is a formula, and the judge will follow
it.” Period. End of sentence.

Chapter 154 of the Texas Family Code outlines the
formula for child support in this State. See Tex. Fam.
Code 88 154.001-.309. The resulting amount is
presumed to be reasonable and presumed to be in a
child’s best interest. Tex. Fam. Code § 154.122. Our
guideline formula is not the norm for the country,
though. Of all 50 states, only 3 others align with our
presumptive scheme to consider only the paying
parent’s income. See Appendix 1. The overwhelming
majority of states utilize the “Income Shares” model for
calculating guideline support which takes into account
the income of both parents. Id.

Chapter 154 does provide an avenue for seeking
support above the guideline calculation; however, our
statute leaves a wide gap on what that above guideline
support can/should look like. See Tex. Fam. Code §8§
154.123, 154.126. Trial courts can impose support
above the guideline amount after consideration of
certain factors. Id. How the additional support is
determined and the manner of payment (direct or
indirect) is where ingenuity has opportunity.

The purpose of this article is to provide an
overview of our current code in comparison to the rest
of the country, provide insight into how our calculations
would/will look if we are brought in line with the rest of
the country, and outline creative options for getting
above guidelines support.

Author’s Note - The use of the male pronoun to
describe an obligor in this article is meant in the
“midwestern gender neutral sense.” (Shout out to
Professor Brian Serr.) Females can and do pay child
support, and nothing herein is intended to ignore that
reality.

I. TEXAS’ CURRENT FORMULA
A. Determine “Resources”

The starting place for any Texas child support suit
is determining the obligor’s “resources”. Tex. Fam.
Code § 154.062(a). “Resources” is a legal term of art
that includes all wage and salary income, self-
employment income, and all other income actually
received. Id. § 154.062(b). It is important to consider the
wide range of income permitted by statute in calculating
an obligor’s resources. An obligor’s “duty to pay
support is not limited to his ability to pay from current
earnings, but also extends to his ability to pay from any
and all sources that might be available.” In re J.D.D.,
242 S.\W.3d 916, 922 (Tex. App.—Dallas 2008, pet.
denied). Cash physically received is just one source.
See Tex. Fam. Code 88 154.066, 154.067.

Texas Family Code Section 154.062(b) lists the
types of income that constitute “resources” for child
support purposes. They are —

(1) 100 percent of all wage and salary income and
other compensation for personal services
(including commissions, overtime pay, tips,
and bonuses);

(2) interest, dividends, and royalty income;

(3) self-employment income;

(4) net rental income (defined as rent after
deducting operating expenses and mortgage
payments, but not including noncash items
such as depreciation); and

(5) all other income actually being received,
including severance pay, retirement benefits,
pensions, trust income, annuities, capital
gains, social security benefits other than
supplemental security income, unemployment
benefits, disability and workers' compensation
benefits, interest income from notes
regardless of the source, gifts and prizes,
spousal maintenance, and alimony.

Tex. Fam. Code § 154.062(b). The last category is
meant as a catchall provision, not an all-inclusive list.
Inre P.C.S., 320 S.W.3d 525, 537 (Tex. App.—Dallas
2010, pet. denied). Over the years, courts have been
asked to decide what types of income constitute
“resources” under this catchall category. Some specific
income examples that have been approved for inclusion
are inheritance, gifts, scholarships, financial assistance,
and annuities.

B. Determine “Net Resources”

Guideline support is calculated by applying the
appropriate percentage to the obligor’s net monthly
resources. Tex. Fam. Code § 154.125, 154.126. “Net
resources” means total “resources” less mandatory
deductions. Tex. Fam. Code § 154.062(d).
Accordingly, after determining the total amount of an
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obligor’s resources, the next step is to calculate his “net
resources.”

The mandatory items that must be subtracted from
an obligor’s resources before application of the
guidelines are listed in Texas Family Code Section
154.062(d). They are as follows —

(1) social security taxes;

(2) federal income taxes based on the tax rate for
a single person claiming one personal
exemption and the standard deduction;

(3) state income taxes (where applicable);

(4) union dues;

(5) the portion of health and dental insurance
premiums attributable to each child involved
in the suit;

(6) the amount of cash medical support ordered
by the court if the child’s health and/or dental
insurance premiums are not covered by the
obligor; and

(7) nondiscretionary retirement plan
contributions if the obligor does not pay social
security taxes (example - railroad
employees). Id.

C. Apply Guideline Percentage

If the obligor’s monthly net resources are not more
than the existing cap, the Family Code dictates that the
court shall apply the following schedule in determining
the amount of child support:

1child 20% of Obligor's Net Resources

2 children 25% of Obligor's  Net
Resources

3 children 30% of Obligor's Net
Resources

4 children 35% of Obligor's  Net
Resources

5 children 40% of Obligor's  Net
Resources

6+ children  Not less than 40%

Tex. Fam. Code § 154.125(b). If an obligor has children
in more than one household, Section 154.128 provides
additional calculations that must be performed when
determining guideline support. Alternatively, Section
154.129 authorizes the use of special percentages, which
lead to the same result as Section 154.128s formula.
See Appendix 2.

Il. THE OTHER 46 STATES

As mentioned in the introduction, Texas is in a very
small minority of states that utilize only the obligor’s
income in its guideline child support calculation. The
other states in our country utilize either the Income
Shares model or the Melson Formula model.

A. Income Shares Model

The Income Shares model is the predominant
formula used throughout the country for calculating
guideline child support. See Appendix 1. It was first
promulgated in 1987 and is based on the idea that a child
should receive the same proportion of parental income
that he/she would if the parents lived together. R.
Williams, Development of Guidelines for Child Support
Orders: Advisory Panel Recommendations and Final
Report (U.S. Dep't of Health and Human Services,
Office of Child Support Enforcement, 1987). The name
“income shares” is intended to suggest that children
have a right to shares of parental income similar to
owning shares of stock in a company. Id. at 11-67, n.77.

Under this model, a *“basic child support
obligation” is computed by multiplying the combined
income of the parents by pre-determined percentages
that decrease as income increases. Linda Henry Elrod,
The Federalization of Child Support Guidelines, 6 J.
AM. AcCAD. MATRIM. LAw. 120 (1990). The
percentages are state-specific and derived from
economic data on household expenditures on children.
See Laura Wish Morgan, Child Support Guidelines:
Interpretation and Application § 1.08[B] (2™ ed, 2020).

From there, a “presumptive child support
obligation” is computed by adding expenditures for
work-related child care, extraordinary medical expenses
and any other permissible add-ons (or deductions) to the
basic obligation previously calculated. Id.

Lastly, the presumptive obligation is prorated
between the parents based their respective proportionate
shares of total income. Id. “The obligor's obligation is
payable as child support, while the obligee's obligation
is retained and presumed to be spent directly on the
child.” Id.

B. Melson Formula Model

The Melson Formulawas named after Judge
Elwood F. Melson of Delware and is laid out in Dalton
v. Clanton, 559 A.2d 1197 (Del. 1989). Id. at § 1.08[D].
It is a more complicated version of the Income Shares
model as it incorporates several public policy judgments
designed to ensure that each parent's basic needs are met
in addition to the needs of the children. Id. Only three
states — Delaware, Hawaii and Montana — use the
Melson Formula. See Appendix 1.

The Melson Formula is as follows —

1. Calculate the parents’ combined total net income.

Gross income less taxes less each parent’s
““self support reserve.”

2. Calculate the “basic child support obligation.”

Combined total net income (Step 1) x
percentage from the applicable state’s chart.
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3. Calculate the “primary support obligation.” Hypothetical #1

Basic child support obligation (Step 2) + Mom = $50,000 annual gross

work-related child care expenses + $3,489.18 monthly net

extraordinary medical expenses of the

children. Dad = $45,000 annual gross

$2,853.58 monthly net
4. Determine a Standard of Living Allowance

(SOLA) obligation. Texas formula: Income Shares formula:

$2,853.58 $2,853.58

Combined total net income (Step 1) - primary X  20%+ $ 3,489.18

support obligation (Step 3). Multiply the $570.72 $6,432.76

result buy SOLA percentage from state’s X 10%

chart. $643.28

+ $400.00
5. Determine total support obligation. $1,043.28
Primary support obligation (Step 3) + SOLA Dad’s % $2,853.58
obligation (Step 4). + $6,432.76
44.36%
6. Allocate the total support obligation between the
parents according to each parent’s proportion of the Mom’s % $3,489.18
total combined net income. Id. + $6,432.76
54.24%
I1l. IF TEXAS WERE TO SHIFT...

Proposed legislation regarding child support Dad’s support obligation =
reform happens every legislative session. Some of the $1,043.28
proposals are good. Some of the proposals are not so X 44.36%
good. While the rest of the nation has shifted to using $462.80

the Income Shares model, guidelines reform has yet to
occur in the Lone Star State. Should that change ever
come our way, though, it would be helpful for us all to
know what impact (if any) that would have on clients.
Accordingly, the following hypotheticals are being
included herein.

Assumed Facts:

Mother is primary.

Only 1 minor child.

Insurance = $300.00/month.

Child care = $400.00/month.

Connecticut basic support percentages apply.
Obligation for health insurance premiums is
addressed outside Income Shares support
calculation.

Difference in obligations = $ 107.92

Hypothetical #2

Mom = $75,000 annual gross
$4,975.04 monthly net

Dad = $70,000 annual gross
$4,381.68 monthly net

Texas formula: Income Shares formula:
$4,381.68 $4,381.68
X  20%+ $4,975.04

$876.34 $9,356.72

X  14.32%

$1,339.88

+ $ 400.00

$1,739.88

Dad’s % $4,381.68
- $9,356.72

46.83%
Mom’s % $4,975.04
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+  $9,356.72
53.17%

Dad’s support obligation =
$1,739.88
X 46.83%
$814.79

Difference in obligations = $ 61.55

Hypothetical #3

Mom = $120,000 annual gross
$7,576.37 monthly net

Dad = $120,000 annual gross
$7,576.37 monthly net

Texas formula: Income Shares formula:

$7,576.37 $7,576.37
X 20%+$7,576.37
$1,515.27 $ 15,152.74
X 25.47%
$ 3,859.40
+ $ 400.00
$4,259.40

Hypothetical #3 (cont.)

Dad’s % $7,576.37
+ $15,152.74
50%

Mom’s % $7,576.37
+ $15152.74
50%

Dad’s support obligation =
$4,259.40
X 50%
$2,129.70

Difference in obligations = $ 614.43

Texas formula: Income Shares formula:
$9,200.00 $16,808.55

X 20%+ $769.58
$1,840.00 $17,578.13

X 25.41%
$ 4,466.60
+ $ 400.00
$ 4,866.60
Dad’s % $ 16,808.55
+ $17,578.13
95.62%
Mom’s % $769.58
+ $17,758.13
4.38%
Dad’s support obligation =
$ 4,866.60
X 95.62%
$4,653.44

Difference in obligations = $ 2,813.44

Hypothetical #5

Mom = $120,000 annual gross
$7,576.37 monthly net

Dad = $500,000 annual gross
$27,929.37 monthly net

*Additional assumptions:
Private school = $3,000 per month
Tutoring = $500 per month

Texas formula: Income Shares formula:
$9,200.00 $27,929.37
X 20%+$7,576.37

Hypothetical #4

Mom = $10,000 annual gross
$769.58 monthly net

Dad = $290,000 annual gross
$16,808.55 monthly net

$1,840.00 $35505.74

X  24.29%
$8,624.34
+ $400.00
$9,024.34
Dad’s % $27,929.37
+ $35505.74
78.66%
Mom’s % $7,576.37
+ $35505.74
21.34%

Dad’s support obligation =
$9,024.34
X  78.66%
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$ 7,098.55
Difference in obligations = $ 5,258.55"
Court has the ability to order $ 3,500.00

per month be paid directly to school/tutor with
remainder paid directly to Mom.

IV. HOW TO GET MORE

Whether Texas remains unchanged in our guideline
formula or shifts to an Income Shares or a hybrid model,
family law practitioners will assuredly still come across
cases where above-guideline support is warranted (or at
least at issue). When you find yourself in such a
scenario, how you plead and prove that upward
deviation is proper will depend on how net resources
relate to the statutory cap. See Tex. Fam. Code 8§
154.123(b), 154.126.

A. Net Resources Below Cap

When net resources are at or below the cap, the
evidence must show that “application of the guidelines
would be unjust or inappropriate under the
circumstances” to justify variance from the guideline
amount. Id. 8 154.122(b). The court has broad discretion
when making this determination but must consider “all
relevant factors.” 1d. §§ 153.122(b), 154.123(b).

A non-exclusive list of factors to consider is
contained in Section 154.123(b) —

(1) the age and needs of the child;

(2) the ability of the parents to contribute to the
support of the child;

(3) any financial resources available for the
support of the child;

(4) the amount of time of possession of and access
to the child:;

(5) the amount of the obligee's net resources,
including earning potential (if the obligee is
intentionally unemployed or underemployed)
and deemed income;

(6) child care expenses incurred by either party in
order to maintain gainful employment;

(7) whether either party has the managing
conservatorship or actual physical custody of
another child;

(8) the amount of alimony or spousal
maintenance actually and currently being paid
or received by a party;

(9) the expenses for a child for education beyond
secondary school,

(10) whether the obligor or obligee has an
automobile, housing, or other benefits
furnished by his or her employer, another
person, or a business entity;

(11) the amount of other deductions from the wage
or salary income and from other compensation
for personal services of the parties;

(12) provision for health care insurance and
payment of uninsured medical expenses;

(13) special or extraordinary educational, health
care, or other expenses of the parties or of the
child;

(14) the cost of travel in order to exercise
possession of and access to a child,;

(15) positive or negative cash flow from any real
and personal property and assets, including a
business and investments;

(16) debts or debt service assumed by either party;
and

(17) any other reason consistent with the best
interest of the child, taking into consideration
the circumstances of the parents.

Tex. Fam. Code § 154.123(b), see also Sanchez v.
Sanchez, 915 S.W.2d 99, 103 (Tex. App.—San Antonio
1996, no writ).

These factors provide a basis for variance from the
child support guidelines, but they only apply to an
upward variance for net resources below cap. Rodriguez
v. Rodriguez, 860 S.W.2d 414, 417 (Tex. 1993)
(applying the former statutes). For an upward variance
based on net resources over the cap, you must look to
Section 154.126.

B. Net Resources Above Cap

If the obligor’s net resources exceed the statutory
cap, the court may order additional amounts of child
support beyond the guidelines, but the relevant factors
to consider are limited to (1) the income of the parties
and (2) the proven needs of the child. Tex. Fam. Code 8§
154.126; Nordstrom v. Nordstrom, 965 S.W.2d 575, 579
n.4 (Tex. App.—Houston [1st Dist.] 1997, pet. denied).
If the child’s needs are greater than the presumptive
amount, the excess expenses are allocated between the
parties based on their respective circumstances. Id.

1. Needs of the Child

What constitutes “needs” of the child has not been
defined by statute or by case law. See Rodriguez, 860
S.W.2d at 417 n. 3. In evaluating the needs of the child,
courts should be guided by the paramount principle in
child support decisions: the best interest of the child. Id.
The Texas Supreme Court has concluded that the “needs
of the child include more than the bare necessities of
life.” Id.

a. Categories to Consider

The *“bare necessities of life” are generally
understood to be food, clothing, shelter, health care,
education, and transportation. When evaluating needs,
these are the minimum essentials that should be
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reviewed. Many other regular expenses should also be
considered in calculating a child’s needs, such as —

e Housing: mortgage or rent; property taxes;
homeowner’s association dues; insurance; utilities;
cable television or satellite; cellular service,
internet; household maintenance including pest
control, lawn care, house cleaning; repairs; alarm
system.

e Health care: uninsured medical costs for doctors
(pediatrician, dermatologist, allergist, psychiatrist,
etc.); dentist; orthodontist; eye doctors; glasses;
prescription drugs; over-the-counter medication;
emergency room visits; hospitalization; mental
health or other counseling.

e  Food: groceries and household items; meals eaten
out; school lunches.

e Clothing: including special occasions like
homecoming and prom.

e  Personal grooming: haircuts, grooming products,
make-up, etc.

e  Education: private school tuition; books; supplies,
including school project costs; teacher (gifts;
computer with printer and supplies; college
preparation classes and tests; college application
fees; college visits.

e Extracurricular activities: private lessons or
tutoring; music lessons; gymnastics; dance classes;
cheerleading camps; sports camps; school trips;
school photos and yearbooks; Girl and Boy Scouts;
school fundraising activities; sports equipment and
uniforms or other special clothing; team snacks on
game day and practice; team parties.

e Insurance: medical, dental, vision, auto, life
insurance.

e Transportation: child’s car, including gas and
maintenance; driver’s education course; child
related travel expenses.

e Entertainment: money for dates; movies; sporting
events; birthday parties; video games and other
electronics, including cell phone and data minutes.

e Child care: nanny, babysitters, daycare, after
school care.

e Summer activities: summer camp; vacation or
other travel.

e  Pets: veterinarian expenses; pet food; boarding and
grooming expenses.

e Allowance: including money for birthday and
holiday gifts for friends and relatives.

b. Segregation from Obligee’s Expenses

The child’s needs should be segregated from those
of the parent. Lide, 116 S.W.3d at 158. Specifically, the
obligee’s living expenses must be deleted from the
calculation of the needs of the child. Id.

In Lide, the trial court awarded above-guidelines
support, but Mother never itemized or explained the
children’s needs as segregated from her own. Id. Had
Father’s net resources exceeded the net resources cap in
effect at that time, the trial court’s support award would
have been erroneous. Id.

c. Future Expenses

Estimates and projections of future expenses may
be considered as needs when awarding above-guidelines
child support. Zajac v. Penkova, 924 S.W.2d 405, 409
(Tex. App.—San Antonio 1996, no writ). For example,
in Zajac, Mother testified about the children’s need for
private school, extracurricular activities, and other
expenses that would accrue in the future. 1d. at 408. The
trial court awarded above-guidelines child support
partially based on these future needs, and on appeal
Father argued against inclusion of the estimated
expenses. Id. at 409. The appellate court expressly held
“that estimates and projections of future expenses and
needs of the children are as relevant and probative as
past and current expenses and needs.” Id.

2. Allocation of Expenses Between the Parties

Once the trial court has determined the needs of the
child, the court must then allocate responsibility to meet
these needs between the parents. Tex. Fam. Code 8§
154.126(b). The first step in this allocation is to subtract
the entire amount of the presumptive award from the
total proven needs. Id. Next, the court shall allocate the
remaining needs between the parties “according to the
circumstances of the parties.” 1d. In no event may the
obligor be ordered to pay more than guideline maximum
or 100 percent of the child’s proven needs, whichever is
greater. Id. Practically speaking, this limitation means
an obligor with net resources below the cap can be
required to pay support in excess of the child’s needs but
an obligor with net resources greater than the cap
cannot. Lide v. Lide, 116 S\W.3d 147, 156-57 (Tex.
App.—El Paso 2003, no pet.).

When needs are beyond the presumptive award of
support, both parties’ net resources will be considered
so each party’s ability to satisfy the remaining needs can
be assessed. See Tex. Fam. Code § 154.126(b). Thus,
in a case where the obligor’s net resources exceed
$9,200, the party seeking additional child support must
be prepared to reveal his or her own net resources.

The court is not required to specifically allocate the
dollar amount of each need to a parent, but instead may
divide the total cost into lump sum assignments. In re
Pecht, 874 S.W.2d 797, 802-03 (Tex. App.—Texarkana
1994, no writ). For instance, in Pecht, the appellate
court affirmed a flat monthly child support payment
above the guideline amount based on Mother’s
testimony of the needs of the children. Id. The trial court
did not allocate any exact amounts for the needs of the
children, which included special health care, a special
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school, various forms of therapy, a special summer
camp, special child care needs, and special and
extraordinary educational needs. Id. The Texarkana
court upheld the trial court’s allocation, holding that a
monthly lump sum award was appropriate under the
circumstances. I1d. at 803.

C. Best Interest

In determining whether the court should deviate
from the guidelines, the underlying concern will always
be the best interest of the child. Rodriguez, 860 S.W.2d
at417. There is no bright-line rule for determining what
is in a child’s best interest; each case must be
determined on its unique set of facts. See Lenz v. Lenz,
79 SW.3d 10, 19 (Tex. 2002). Suits affecting the
parent-child relationship are intensely fact driven and
evaluation of the best interest of a child requires a court
to consider and balance numerous factors. Id.

D. Evidence Ideas

Most of us already use financial information
statements (whether by choice or by local rule) to
identify a party or family’s household expenses. When
you have limited time to present your case, spreadsheets
and summaries are your friend as these documents
convey detailed information in an organized and
efficient manner.  Additional time saving, easily
digestible evidence ideas are listed below.

1. Child’s Financial Information Statement

Because you should segregate a child’s expenses
from your client’s expenses, prepare alongside your
client’s master financial information statement a
separate column or spreadsheet identifying the amount
of each expense attributable to the child (either as 100%
if a child only expense or as a percentage of the family’s
expense). If you represent the obligor, consider making
your own child financial information statement to
dispute the obligee’s expenses. As with all financial
information statements, it is wise to have the supporting
financial documentation organized and indexed with
you at the hearing as well.

2. Breakdown of High Dollar Costs

Any high dollar expense that is incurred over time
or is easier to justify if itemized should be summarized
on a separate spreadsheet for ease in reference and
explanation to the Court (i.e. expenses for “school” vs.
“tuition, books, uniforms, activity fee, etc.”). For
example, if the child is involved in a special activity that
requires a lot of travel (for example — select league
athletics), consider including in your evidence a
separate summary of the custodial parent’s travel costs.
Likewise, if you represent the obligor who flies or
travels long distances to exercise visitation, prepare a
travel cost summary to show how much money your

client is already paying due to travel to dispute the
obligee’s claim for more support.

3. Visitation Calendars

Make a visual aid for the Court of how much time
your client has with the child as compared to the SPO or
the other parent. There are plenty of editable calendar
options available online that you can prepare beforehand
with text and bright colors to use at the hearing as either
an exhibit or demonstrative aid.

4. List of Historical and Anticipated Activities

For divorce cases, if the child was able to
participate in certain activities pre-divorce that are now
unaffordable by the custodial parent, consider
presenting the Court with a list of the child’s historical
activities, the length the child has participated therein,
and the average monthly cost. Identify expenses that you
anticipate will change in the future based on historical
data (i.e. the cost of an extracurricular activity has
increased 2% every year since the child began the
activity).

5. National and Regional Cost Estimates

The US Department of Agriculture Center for
Nutrition Policy and Promotion publishes the
Expenditures on Children by Families report that
provides estimates of the cost of raising children from
birth through age 17 based on various components such
as age of the child, family makeup and income, and
location. The report evaluates and allocates expenses
like food, housing, transportation, health care, clothing,
child care, and education. The most recent report was
published in 2017 and is based on data from 2011-2015.
This report may be used as a resource to identify
untapped expenses, bolster or dispute the credibility of
a party’s stated expense, or serve as a guideline by
which to compare or contrast either party’s expenses.
The report may be accessed at
https://www.fns.usda.gov/resource/2015-expenditures-
children-families.

E. Bargaining Tips

“To promote the amicable settlement of disputes
between the parties to a suit, the parties may enter into a
written agreement containing provisions for support of
the child and for modification of the agreement,
including variations from the child support
guidelines...”

Tex. Fam. Code § 154.124(a). This provision
indicates that payment of a specific expense in lieu of
traditional child support may be enforceable as child
support if identified to be paid “as child support” and
properly drafted in clear, enforceable language. Id. Itis
also an open invitation to practitioners to advise and
encourage clients to get creative in settlement
negotiations.
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When considering an agreement, always begin
with identifying your client’s needs and goals. By
understanding your client’s objectives, you can tailor
the discussion (and the final agreement) to better suit
your client’s circumstances.  Alternatives and
supplemental avenues to obtain unconventional support
through agreement include —

e  Contributing to 529 Plan — Perhaps both parties
earn sufficient income and your client’s primary
concern is paying for college. If the parties agree
that contributions shall be made to a 529 plan,
make sure to include provisions identifying the
specific accounts; who has control, access, and the
right to withdraw from the account; the dates and
amounts of deposit or procedure by which to
determine the amount and date of deposit; that the
funds are to be used for “qualified higher education
expenses, including tuition, room and board,
mandatory fees, books, supplies, computers, and
software”; what happens with the funds/account
upon graduation or death; and the execution of any
required documentation to accomplish your
objectives. You may also want to include
conditions on the child, such as maintaining a
minimum hour course load and grade point
average.

e Sharing Extracurricular Expenses — The parties
may agree to share in the cost of extracurricular
activities. If agreeing to split the cost, identify the
specific activity or the number of activities within
a particular time frame; payment allocation; to
whom the money is to be paid, the date, and the
manner of payment; and reimbursement
provisions.

e  Offer proportional sharing — When seeking
additional support for a big ticket item, consider
offering up front that your client pay a share of the
expense in proportion to his/her net resources to
demonstrate that your client is reasonable. For
example, if the obligor has four times the net
resources of the obligee, the obligee could offer to
pay Y. of the cost of a prestigious private school or
other expense.

e Less Now for More Later — In cases where the
obligor is in school or in a similar situation such
that there is a reasonable anticipation he will make
more money upon completion of a specific
occurrence (i.e. graduation), an obligee may agree
to accept a smaller payment for a period of time
with an automatic increase upon the triggering of
the future event. The parties may also agree to
further conditions like an agreement to not seek a
modification during the time period covered by the
agreement. While Courts are unable to make such
an order, the parties are free to agree as long as the

agreement is in the best interest of the child. See
Inre DS, 76 SW.3d 512, 518-519 (Tex.
App.—Houston [14" Dist.] 2002, no pet.).

Be sure to advise your client that if the parties agree to
a child support or alternative financial arrangement that
is different than what would be ordered according to the
child support guidelines, the Court may only modify the
order pursuant to a “material and substantial change”
and not the 3 year rule. Tex. Fam. Code § 156.401(a-1).

V. CONCLUSION

Child support is an inevitable part of family law
litigation and a prime target for complaints from clients.
It does not, however, have to be a nuisance for
practitioners. Remember that guideline support is based
solely on the current legislatively mandated
presumptive formula and statutory cap. It is a starting
point, not a finish line. Get creative and, like your
client’s affection for you, the number may keep
climbing higher and higher.
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APPENDIX 1

Guideline Models by State

*Data originally collected by National Conference of State Legislature

State Guideline Type Link to Guidelines

Alabama Income Shares Ala. R. Jud. Admin. R. 32

Alaska Hybrid Model Alaska Civ. R. 90.3

Arizona Income Shares Arizona Child Support Guidelines

Arkansas % of Obligor's Income | Ark. Admin. Order of the Supreme Court, Rule 10
California Income Shares California Fam. Code §8 4050-4076

Colorado Income Shares Colo. Rev. Stat. §§ 14-10-115 et seq.

Connecticut

Income Shares

Child Support and Arrearages Guidelines

Delaware Melson Formula Delaware Child Support Guidelines

Florida Income Shares Fla. Stat. Ann. § 61.30

Georgia Income Shares Ga. Code Ann. § 19-6-15

Hawaii Melson Formula Hawaii Child Support Guidelines

Idaho Income Shares Idaho R. Civ. Pro. 6(c)(6)

Ilinois Income Shares I1l. Rev. Stat. ch. 750, § 5/505 through Ill. Rev. Stat. ch. 750, §5/510
Indiana Income Shares Indiana Child Support Rules and Guidelines

lowa Income Shares lowa Child Support Guidelines

Kansas Income Shares Updated Jan. 1, 2016: Kansas Admin. Order No. 261
Kentucky Income Shares Ky. Rev. Stat. § 403.212

Louisiana Income Shares La. Rev. Stat. 9:315.1 et seq.

Maine Income Shares Me. Rev. Stat. Ann. tit. 19-A, §§ 2001-2012

Maryland Income Shares Md. Fam. Law Code Ann. 8§88 12-201 et seq.
Massachusetts Income Shares Massachusetts Child Support Guidelines

Michigan Income Shares Mich. Child Support Formula Manual; Mich. Comp. Laws § 552.605 et.seq.
Minnesota Income Shares Minn. Stat. Ann. 88 518A.35 et seq.

Mississippi % of Obligor's Income | Miss. Code 8§88 43-19-101 et seq.

Missouri Income Shares Mo. Rev. Stat. § 452.340 Civil Procedure Form 14
Montana Melson Formula Admin. R. Mont. 37.62.101 et.seq.

Nebraska Income Shares Nebraska Court Rules §8 4-201 to 4-220

Nevada Hybrid Model Nev. Rev. Stat. 8§ 125B.070 to -.085

New Hampshire

Income Shares

N.H. Rev. Stat. 8§ 458-C:1to -:7

New Jersey Income Shares N.J. Rules of Court, Rule 5:6A, Appendix IX
New Mexico Income Shares N.M. Stat. 88§ 40-4-11.1t0-11.6
New York Income Shares N.Y. Dom. Rel. Law. § 240(1-b)

North Carolina

Income Shares

North Carolina Child Support Guidelines



http://www.azcourts.gov/Portals/31/Child%20Support/2015CSGuidelinesRED.pdf
https://courts.arkansas.gov/forms-and-publications/arkansas-child-support-guidelines
http://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=FAM&division=9.&title=&part=2.&chapter=2.&article=2.
http://www.lexisnexis.com/hottopics/colorado/
http://www.jud.ct.gov/Publications/ChildSupport/CSguidelines.pdf
http://courts.delaware.gov/forms/download.aspx?id=39228
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0000-0099/0061/Sections/0061.30.html
http://www.lexisnexis.com/hottopics/gacode/
http://www.courts.state.hi.us/docs/form/oahu/child_support/child_support_guidelines.pdf
http://www.isc.idaho.gov/files/ICSG-July_1_2012.pdf
http://www.ilga.gov/legislation/ilcs/ilcs4.asp?DocName=075000050HPt.+V&ActID=2086&ChapterID=59&SeqStart=6100000&SeqEnd=8350000
http://www.in.gov/judiciary/rules/child_support/
https://secureapp.dhs.state.ia.us/CustomerWeb/Resources/SupportGuidelines/Court%20Rules.pdf
http://www.kscourts.org/rules-procedures-forms/child-support-guidelines/2016-guidelines.asp
http://www.lrc.ky.gov/KRS/403-00/211.PDF
http://www.legis.la.gov/Legis/Laws_Toc.aspx?folder=75&level=Parent
http://www.mainelegislature.org/legis/statutes/19-A/title19-Ach63sec0.html
http://www.lexisnexis.com/hottopics/mdcode/
http://www.mass.gov/dor/docs/cse/guidelines/2013-child-support-guidelines.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/focb/2013MCSF.pdf
http://www.legislature.mi.gov/(S(y2uh5cttecjsjrc332qapa5e))/mileg.aspx?page=GetObject&objectname=mcl-552-605
https://www.revisor.mn.gov/statutes/?id=518A.35
http://www.lexisnexis.com/hottopics/mscode/
http://www.moga.mo.gov/mostatutes/stathtml/45200003401.html
http://www.moga.mo.gov/mostatutes/stathtml/45200003401.html
http://mtrules.org/gateway/Subchapterhome.asp?scn=37.62.1
http://supremecourt.ne.gov/supreme-court-rules/ch4/art2
http://www.leg.state.nv.us/NRS/NRS-125B.html
http://www.gencourt.state.nh.us/rsa/html/NHTOC/NHTOC-XLIII-458-C.htm
https://www.njcourts.gov/attorneys/assets/rules/r5-6a.pdf
http://public.nmcompcomm.us/nmpublic/gateway.dll/?f=templates&fn=default.htm
http://public.leginfo.state.ny.us/LAWSSEAF.cgi?QUERYTYPE=LAWS+&QUERYDATA=$$DOM240$$@TXDOM0240+&LIST=LAW+&BROWSER=45750521+&TOKEN=26364794+&TARGET=VIEW
http://www.nccourts.org/Forms/Documents/1226.pdf
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North Dakota

% of Obligor's Income

N.D. Admin. Code 8§ 75-02-04.1-01 to13; 14.09.09.7

Ohio

Income Shares

Ohio Rev. Code 8§88 3119.01 et seq.

Oklahoma

Income Shares

Okla. Stat. tit. 43, 88 118 to 120

Oregon

Income Shares

Or. Admin. Reg. 137-50-320 to -490

Pennsylvania

Income Shares

Pa. R. Civ. Pro. 1910.16-1 to -5

Rhode Island

Income Shares

R.l. C.S.G. Administrative Order

South Carolina

Income Shares

S.C. Soc. Serv. Reg. 114-4710 to -4750

South Dakota

Income Shares

S.D. Codified Laws §8 25-7-6.1 et seq.

Tennessee Income Shares Tenn. Comp. R. & Regs. Dep’t Human Services 1240-2-4-.01 to -.057
Texas % of Obligor's Income | Tex. Fam. Code 8§ 154.001 et seq.

Utah Income Shares Utah Code §8 78B-12 et seq.

Vermont Income Shares Vt. Stat. title 15, 88 653-657

Virginia Income Shares Va. Code 8§ 20-108.1, 20-108.2

Washington Income Shares Wash. Rev. Code 88 26.19.001 et seq.

West Virginia Income Shares W. Va. Code Ann. 88 48-13-101 to -803

Wisconsin Hybrid Model Wis. Admin. Code DCF 150.01 to .05

Wyoming Income Shares Wyo. Stat. §§ 20-2-301 to -315
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http://www.nd.gov/dhs/services/childsupport/progserv/guidelines/guidelines.html
http://codes.ohio.gov/orc/3119
http://www.okdhs.org/programsandservices/ocss/docs/computation.htm
http://www.oregonchildsupport.gov/laws/rules/pages/guideline_rules.aspx
http://www.pacode.com/secure/data/231/chapter1910/s1910.16-1.html
http://www.cse.ri.gov/services/establishment_childsup.php
http://www.state.sc.us/dss/csed/forms/2014guidelines.pdf
http://legis.sd.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=25-7
http://share.tn.gov/sos/rules/1240/1240-02/1240-02-04.20080815.pdf
http://www.statutes.legis.state.tx.us/Docs/FA/htm/FA.154.htm#154.001
http://le.utah.gov/xcode/Title78B/Chapter12/78B-12.html?v=C78B-12_1800010118000101
http://legislature.vermont.gov/statutes/chapter/15/011
http://law.lis.virginia.gov/vacode/title20/chapter6/section20-108.1/
http://apps.leg.wa.gov/rcw/default.aspx?cite=26.19
http://www.legis.state.wv.us/WVCODE/code.cfm?chap=48&art=13#13
http://docs.legis.wisconsin.gov/code/admin_code/dcf/101_153/150
http://legisweb.state.wy.us/NXT/gateway.dll?f=templates&fn=default.htm
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APPENDIX 2

Texas Family Code 154.129
Multiple Family Adjusted Guidelines
(% of Net Resources)

# of children before the court

1 2 3 4 5 6 7
c « | 0] 20.00 | 25.00 | 30.00 | 35.00 | 40.00 | 40.00 | 40.00
5 & | 1]17.50 | 22,50 | 27.38 | 32.20 | 37.33 | 37.71 | 38.00
s % 2| 16.00 | 20.63 | 25.20 | 30.33 | 35.43 | 36.00 | 36.44
. % [ 3] 14.75 | 19.00 | 24.00 | 29.00 | 34.00 | 34.67 | 35.20
S 2 [4]13.60 | 18.33 | 23.14 | 28.00 | 32.89 | 33.60 | 34.18
f_’ g 5] 13.33 | 17.86 | 22.50 | 27.22 | 32.00 | 32.73 | 33.33
©= |6]1314 | 17.50 | 22.00 | 26.60 | 31.27 | 32.00 | 32.62
¥ © | 7]13.00 |17.22 |21.60 | 26.09 | 30.67 | 31.38 | 32.00
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